

This written statement accompanies the comments to be presented on December 7, 2009 by Donald Maliniak of Littler Mendelson, P.C.
 in response to the National Mediation Board’s (NMB or Board) proposal to change the method of voting in representation disputes under the Railway Labor Act (RLA).  These comments do not represent the firm’s complete submissions in this matter.  Currently, Littler Mendelson has a Freedom of Information Act (FOIA) request pending before the Board which, as of this writing, has yet to be substantively answered.  Moreover, Littler wishes to reserve its right to file additional comments in conjunction with the NMB’s Notice of Proposed Rulemaking (NPRM) of November 3, 2009, and following the substantive response it receives from its FOIA request.  

Earlier this month, two out of the three members of the NMB announced the intention to abandon the Board’s current and longstanding representational election process in favor of one that would provide a yes/no ballot with legal certification granted to a labor representative garnering the majority of ballots cast in a representation election.  In reaching its decision, the Board’s majority offered three reasons in support of this remarkable change.  The Board stated that this change (1) furthered “the statutory goals of the Railway Labor Act (RLA)”; (2) would provide a more reliable measure/indicator of employee sentiment in representation disputes; and (3) would provide employees with clear choices in representation matters.  

Carrier concerns over this departure range from the legality of the change under the RLA as well as the Administrative Procedure Act, but also the precedent, if lawful, of setting in motion a pendulum upsetting the stable approach to representation disputes at an agency charged with guarding labor-management stability in the nation’s air and rail transportation infrastructure.  Notwithstanding these other serious concerns, this preliminary submission focuses on the proposed rule’s destabilizing effect on the immediate and longer-term future of labor relations in the industry and its undermining of the core principles underlying the RLA.

1. Changing to a yes/no ballot undermines the RLA’s statutory goals.

Congress enacted the RLA to: (1) avoid interruptions to commerce and common carrier operations; (2) guard employees’ freedom to join a labor organization; (3) preserve independence of carriers and employees in the matter of self-organization; (4) provide for prompt and orderly settlement of disputes concerning pay and working conditions; and (5) provide for the prompt and orderly settlement of disputes growing out of grievances or the interpretation agreements.  See 45 U.S.C. § 151a (“General Purposes”) 

The Board’s current voting procedure has been in place for 75 years, and has served the NMB and express purposes of Congress well.  The current procedure considers and accounts for all the eligible voters in the craft or class by counting votes of those who affirmatively indicate a desire for legal representation by a third party and counting those who do not vote for third party representation.  Under the current election process those who do not vote for representation are treated as wishing to maintain their status quo, i.e., to remain unrepresented.  If the majority (50%+1) of the eligible voters in a craft or class express a desire for third party representation, the representative receiving the largest number of votes is certified as their legal representative. 


By requiring that the majority of eligible voters affirmatively demonstrate their desire for third party representation, the Board supports the RLA’s broader statutory framework as follows:  

(
First, the election of a third party representative at the required level of participation (50%/+1) quells any meaningful debate about the respect to be afforded the choice of the craft or class.  Even dissenting members within the same craft or class cannot quarrel with majority rule.  

(
Second, once concluded in favor of third party representation, this election process encourages both the employees and their representative to work cohesively toward negotiating, making and maintaining agreements with the carrier.  With the majority of the whole supporting third party representation, the election validates the efforts of the chosen representative on behalf of the craft or class going forward.  The message is simple and clear: when a true and definite majority of the eligible voters have supported third party representation, this spurs parties to get on board to make things work. 

(
Third, election by a true majority of eligible voters highlights to the carrier the need to deal responsibly with the elected labor representative.  

(
Finally, negotiations conducted under the RLA are so unlike those under the NLRA that a different representation selection process is justified.  Most often, RLA negotiations cover a craft or class that is dispersed in multiple geographic locations, each with its own set of concerns.  These concerns must then be assimilated or reconciled into a single negotiations strategy and unified agreement.  The tension created by trying to harmonize multiple locations with multiple needs and agendas underscores the need for a strong base of support for the legal representative, which can only be achieved by a showing of true majority support within the craft or class. 


The NMB’s proposed changes provide legal certification on the basis of a union receiving merely the majority  of those across an entire system who choose to vote in the election.  It creates a construct in which a small minority of voters could determine the long-term future of the entire craft or class.


The contrast between the proposed change and the current election process could not be more vivid.  One system stands on the idea that certification can be had merely when  the number of voting supporters for a union, regardless of size or participation rate,  eclipses their voting opponents.  The other election system mandates that to effect a change in the status quo, the majority of the newly formed union constituency must stand up, be counted and vote to quell any future arguments about the legitimacy of the legal representative and the will of the true majority.  Based on the articulated purposes of the RLA, it is obvious which election paradigm makes the more compelling case for industry stability and strength in making and maintaining agreements and resolving future disputes.


A newly certified representative needs the assurance and confidence that the majority of the craft or class support its goals and efforts.  How else can it be expected to make and maintain agreements with the carrier or resolve disputes on their behalf?  Only the current election process promotes a solid environment of stability, reliability and uninterrupted service by railroad and airlines that is so critical to the well-being of the economy.  By enacting the RLA, Congress recognized the characteristics and public policy considerations unique to the railroad and airline industry as opposed to other industries.  That distinction remains no less valid today than it did 75 years ago.
2. The current election process is more consistent with core democratic principles.  


Today’s Board majority explains that “[t]here are many reasons individuals do not vote in elections.  Nonvoting can be a conscious choice and assigning those who choose not to vote a role in determining the outcome of an election is a type of compulsory voting, not practiced in our democratic system.”  See 74 Fed. Reg. 56752 (November 3, 2009).  The Board majority’s comparison to publicly held democratic elections would have greater validity if general elections and representation disputes operated alike with respect to their force, effect, and permanence.  Yet, they do not.  


In a public election, the prevailing candidate serves for a definite, relatively brief term.  When that term ends, the representative returns to private life or runs for re-election, facing the voters anew.  For the voter or non-voter in a public election, the decision to vote or sit on the sideline has a transitory quality inasmuch as the vote or the non-vote lasts only as long as the next election cycle.  Under the RLA, there is a relative permanence in the outcome of the election.  Once elected, the “candidate” labor organization faces no term limits and does not have to contend with future election cycles.  In short, the union remains in place indefinitely.


Another important distinction between elections pursuant to the RLA and public elections is that in the latter case, it is almost always necessary that the vote lead to a definite outcome.  The contested office must be filled for government to function.  As such, allowing a majority of those who vote to determine the outcome of a public election is a practical accommodation for the need for continuity in government.  This is not the case in a representation dispute under the RLA.  If the union cannot muster a sufficient demonstration of support, the unrepresented status quo remains.  


These elections also differ because their goals are different.  A core RLA principle is the maintenance of the status quo absent agreement and consensus on change.  Congress articulated a specific desire to maintain stability in the covered industries, appropriately recognizing the benefits of a stable state over a state of constant flux.  Consistent with this recognition, it is absolutely appropriate that much should be required  to move off the existing status quo and into a new one.  


Moreover, the existing election process under the RLA appropriately recognizes the need for stability both before and after the election takes place.  That is why selection as the legal representative of employees in a craft or class election brings immense and immediate security to the elected union.  For example, the RLA has no formal method for decertifying a legal representative.  In most cases, a craft or class that does not like representation by a third party has but one meaningful option: select other third party representation.    Even then, the electorate must first show the Board that 50% of the eligible craft or class is interested in a challenged election before that election can be had.  Going back to an unrepresented state is not a meaningful option.

Recognizing that the certification of a legal representative may very well be the one and only election the craft or class members ever experience, the current election procedures more effectively ensure that the true desires of the majority of the craft or class regarding third party representation are respected.  The Board knows all too well that one affirmative expression of voter desires may be the only one ever afforded unless the voters decide for the time being to remain unrepresented.  Thus, the existing approach requires that there be a minimal election participation rate before any third party is certified, or the unrepresented status quo continues unless and until another representation dispute. 


The history of the Board practice and the strength of the current election process under the RLA reside not in how the election process treats the non-voter, but rather how the process compels the voters for third party representation to stand up and show that the majority of the total eligible craft or class truly wants third party representation.  That is the key to supporting the broader purposes of the RLA, and it should not be eschewed in favor of the proposed election process absent a demonstrated need to fix a serious problem.  

3. Elimination of the minimal participation rate under the new procedure fuels instability.  

By requiring that a majority of eligible voters in the craft or class demonstrate their desire for third party representation, the NMB has functionally established a minimum electorate participation rate of 50% +1.  

In contrast, the proposed election process sets no minimum electorate participation rate to become legally represented by a third party.  As such, it allows for certification in the following case: if only 10 employees in a craft or class of 1000 choose to participate in a representation election, and 6 vote for representation and 4 against it, the union becomes the legal and relatively permanent representative of the craft or class.


The proposed change in the election process does not mean that a larger “yes” vote count will take place, only that the active “no” vote will increase.  By eliminating any minimal participation rate and lowering the threshold for selection, third party representation becomes easier.  At the same time, that third party representative is likely to be less stable and cohesive than it is today.


Under the proposed change, a close yes/no representation vote with a significant population of undecided non-participants will dilute the union’s ability to act and persuade.  Infighting or dissension within the union may result in less trust, less latitude and less discretion to negotiate on behalf of the craft or class.  Should this occur, the making and maintaining of agreements and resolving of disputes under the RLA may prove considerably more difficult or more protracted than it has been in the past.  More difficult and more protracted negotiations mean an increase in the probability of disruptions prior to lawful self-help and an increase in the duration of periods of self-help despite the best efforts and control the NMB exerts over the process.  


The Board takes great pride, as it should, in being able to bring the parties together and to have them act responsibly at the negotiations table.  If, however, the new election process causes contract negotiations to be extended further than they would otherwise because third party representatives cannot muster enough credibility with their own constituents to make or maintain agreements, then the larger mandates of the RLA will have been compromised.


The notion that the power of the Board to hold the parties in mediation indefinitely can cure whatever instability may be spawned by the new election process is worrisome.  Labor history is replete with examples of employees taking out their “frustrations” about the pace or progress of collective bargaining negotiations on the carrier and the public that relies upon that carrier for travel or movement of goods.  “Working to the rules,” sick-outs, and slow-downs during turbulent negotiation periods have been visited upon many a carrier well before any onset of legal self-help.  Sometimes these illegal “frustration fires” have been fanned by the legal representative, sometimes not.  In either event, a weak union or one torn apart by dissension does nothing to promote stability, whether the parties are in or out of negotiations.

4. The Board’s stated attempt to provide employees with clear choices in representation matters assumes that there is more confusion among the RLA electorate than really exists.

For an eligible member of a craft or class who supports third party representation in an RLA election, the rules have always been straight forward and easy to understand.  Whether by paper or electronic ballot, employees wishing to vote for third party representation make a check on the ballot next to the union’s name or write-in another labor organization’s name in the space provided.  Clearly, there is no confusion.  The rules and process are simple and clear.

To the extent that any real confusion exists, it is in the RLA’s treatment and rationale behind categorizing non-votes as “no” votes.  Yet, any carrier involved in a representation matter can communicate with employees to ensure that they know how to vote “no” if that is their desire.  The NMB also explains the election process to employees by providing sample ballots and voting instructions.  


It has been reported that over the past 75 years, over 1,850 NMB elections have been conducted using the current election process.  During that period, unions have prevailed at a rate of 65%; success many would assert much higher than the union “win rate” under the NLRA.  It would appear that the notion of providing employees with clearer choices in representation matters is more of a solution in search of a problem rather than the reverse.

5. The Board’s initiative to change the election process raises more questions regarding the proposed new election process.

Some of the questions raised under the proposed changes follow below.

If indeed the Board’s proposed changes “will not affect the showing of interest requirements as set forth in 29 CFR 1206.2” (page 8), does that mean that showing of interest cards executed by employees prior to the change in the election process will still be considered valid notwithstanding the fact that theses cards may have been procured and executed by employees who assumed that the election process was different from the one they may actually undergo?  Could employees withdraw their showing of interest cards because the election process has now changed?  Is the Board prepared to insist that elections conducted under the new model be supported by showing of interest cards executed after any changes in the election process take effect?  

Changing the way the vote takes place after an employee has signed an authorization card would effectively result in the equivalent of a misrepresentation of Board processes, at least from the perspective of the employees in the craft or class who signed authorization cards under the old set of assumptions.  The only reliable way to guarantee integrity in card-signing and elections under the new rule would be to require that any showing of interest in support of a vote under the new rules consist solely of signatures gathered after the new rule is fully implemented.  


How are the employees in unrepresented classes and crafts at carriers to be educated by the Board about these new election procedures?  


Failure by the Board to educate employees about any fundamental election changes may cause some employees in the craft or class to conclude mistakenly that their non-participation in the election process remains the way to vote “no” in an election – particularly at carriers where prior elections were held.  Their misunderstanding of the procedure, grounded in generations of working under the current system, would lead their true choice in an election to be disregarded when, in fact, they wanted to vote no.  


Has the Board prepared materials for carriers and unions regarding any new or different consequences, penalties, and/or processes to address inappropriate behavior in an election campaign and during a showing of interest effort?  

Does the failure of the Board to address or include any decertification process in RLA elections mean that any change in that area is not to be effected?  And is the Board planning to inform potential electorates at carriers that there is no formal decertification process available to them if they choose to be represented in a yes/no ballot?  


There has been a recent pattern by some labor organizations to withdraw their petitions for an election under the current election rules, with the expressed intent to refile them if the rules change.  What election bar rules are the Board planning to articulate in such instances?

	� Donald Maliniak is a member of the Transportation Industry Practice Group of Littler Mendelson, P.C., the nation’s largest law firm dedicated exclusively to the representation of employers in labor, employment, and benefits matters.  The views expressed in this submission are the views of the Transportation Industry Practice Group and do not necessarily purport to be the views of any individual air or rail carrier client represented by Littler Mendelson.
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